State Voting Rights Act

How States Can Strengthen Civil Rights and Fair Representation for Communities

FairVote State Legislative Action Proposal

Problem: Throughout the nation, communities of color, women, and political minorities of all persuasions are under-represented in state and local elections. While the federal Voting Rights Act (VRA) has provided a strong toehold for representation in addition to protecting fair access to the ballot, this remedy is incomplete. As California has demonstrated with a 2002 law, states can bolster the VRA’s provisions by passing state-level voting rights acts (SVRA’s) to close the gaps in the federal law.

Currently, the VRA is hampered by how federal judges have interpreted the law. The VRA was originally designed to ensure that racial and ethnic minorities would not have their ability to elect representatives of their choice hampered by the voting system in a given community. But under current jurisprudence, to win a VRA case, plaintiffs must show both evidence of racially polarized voting and that a reasonably compact single-member district can be drawn in which the racial minority is well-positioned to elect a candidate of choice. This interpretation of the VRA is based on the faulty assumption that “majority-minority” single-member districts are the only remedy available for minority vote dilution. As a result, geographically dispersed and dynamic multi-racial communities of color are unfairly left without standing in potential VRA suits -- even if large in number and facing the exact same problem of racially polarized voting as they would if living in a concentrated area. 

Solution: To close this gap in VRA coverage, under-represented communities sometimes need the ability to seek multi-seat districts using proportional voting systems. The VRA can accommodate this, but federal courts have established a strong preference for single-member district remedies that have undercut civil rights groups’ efforts to seek proportional voting methods. But a state can provide these options for state and local elections by passing an state-level Voting Rights Act that loosens standing requirements for underrepresented racial minorities in state and local elections disputes. A SVRA has the additional advantage of allowing states to strengthen the VRA’s protections of basic access to the polls.

Having state protections for voting rights is analogous to having a state minimum wage that is higher than the federal minimum wage. We advocate SVRA’s that should establish that winning a case depends on proving minority vote dilution due to racially polarized voting and on having a reasonable remedy to that vote dilution, but without any bias toward one remedy or another.

California provides a model for a state Voting Rights Act that both better secures protection of minority voting rights and allows different approaches to remedying vote dilution. In 2002, Governor Gray Davis approved the California Voting Rights Act of 2001. This bill expands on voting rights granted under the federal Voting Rights Act by, among other things, granting standing to groups who are too geographically dispersed to elect their candidate of choice from a single member district. Hence, it is possible for states to independently strengthen the federal VRA with a state-level VRA, while allowing for proportional voting and other effective remedies in vote dilution cases. FairVote and Common Cause California have formally advocated that his remedy be pursued in California communities.

Legislative Proposal: The reverse has sample state VRA legislation that would expand on the federal VRA by allowing geographically dispersed communities of color to challenge unfair electoral systems, with proportional voting systems being one means of attaining a remedy. We suggest that states pursue substantive research and hold public hearings on discriminatory practices before passing this law.     

Sample Law: California Voting Rights Act of 2001, CALIFORNIA ELECTIONS CODE SECTION 14025-14032

14025. This act shall be known and may be cited as the California Voting Rights Act of 2001.

14026. As used in this chapter:

(a) "At-large method of election" means any of the following methods of electing members to the governing body of a political subdivision:

(1) One in which the voters of the entire jurisdiction elect the members to the governing body.

(2) One in which the candidates are required to reside within given areas of the jurisdiction and the voters of the entire jurisdiction elect the members to the governing body.

(3) One which combines at-large elections with district-based elections.

(b) "District-based elections" means a method of electing members to the governing body of a political subdivision in which the candidate must reside within an election district that is a divisible part of the political subdivision and is elected only by voters residing within that election district.

(c) "Political subdivision" means a geographic area of representation created for the provision of government services, including, but not limited to, a city, a school district, a community college district, or other district organized pursuant to state law.

(d) "Protected class" means a class of voters who are members of a race, color or language minority group, as this class is referenced and defined in the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.).

(e) "Racially polarized voting" means voting in which there is a difference, as defined in case law regarding enforcement of the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.), in the choice of candidates or other electoral choices that are preferred by voters in a protected class, and in the choice of candidates and electoral choices that are preferred by voters in the rest of the electorate. The methodologies for estimating group voting behavior as approved in applicable federal cases to enforce the federal Voting Rights Act (42 U.S.C. Sec. 1973 et seq.) to establish racially polarized voting may be used for purposes of this section to prove that elections are characterized by racially polarized voting.

14027. An at-large method of election may not be imposed or applied in a manner that impairs the ability of a protected class to elect candidates of its choice or its ability to influence the outcome of an election, as a result of the dilution or the abridgment of the rights of voters who are members of a protected class, as defined pursuant to Section 14026.

14028. (a) A violation of Section 14027 is established if it is shown that racially polarized voting occurs in elections for members of the governing body of the political subdivision or in elections incorporating other electoral choices by the voters of the political subdivision. Elections conducted prior to the filing of an action pursuant to Section 14027 and this section are more probative to establish the existence of racially polarized voting than elections conducted after the filing of the action.

(b) The occurrence of racially polarized voting shall be determined from examining results of elections in which at least one candidate is a member of a protected class or elections involving ballot measures, or other electoral choices that affect the rights and privileges of members of a protected class. One circumstance that may be considered in determining a violation of Section 14027 and this section is the extent to which candidates who are members of a protected class and who are preferred by voters of the protected class, as determined by an analysis of voting behavior, have been elected to the governing body of a political subdivision that is the subject of an action based on Section 14027 and this section. In multiseat at-large election districts, where the number of candidates who are members of a protected class is fewer than the number of seats available, the relative groupwide support received by candidates from members of a protected class shall be the basis for the racial polarization analysis.

(c) The fact that members of a protected class are not geographically compact or concentrated may not preclude a finding of racially polarized voting, or a violation of Section 14027 and this section, but may be a factor in determining an appropriate remedy.

(d) Proof of an intent on the part of the voters or elected officials to discriminate against a protected class is not required.

(e) Other factors such as the history of discrimination, the use of electoral devices or other voting practices or procedures that may enhance the dilutive effects of at-large elections, denial of access to those processes determining which groups of candidates will receive financial or other support in a given election, the extent to which members of a protected class bear the effects of past discrimination in areas such as education, employment, and health, which hinder their ability to participate effectively in the political process, and the use of overt or subtle racial appeals in political campaigns are probative, but not necessary factors to establish a violation of Section 14027 and this section.

14029. Upon a finding of a violation of Section 14027 and Section 14028, the court shall implement appropriate remedies, including the imposition of district-based elections, that are tailored to remedy the violation.

14030. In any action to enforce Section 14027 and Section 14028, the court shall allow the prevailing plaintiff party, other than the state or political subdivision thereof, a reasonable attorney's fee consistent with the standards established in Serrano v. Priest (1977) 20 Cal.3d 25, 48-49, and litigation expenses including, but not limited to, expert witness fees and expenses as part of the costs. Prevailing defendant parties shall not recover any costs, unless the court finds the action to be frivolous, unreasonable, or without foundation.

14031. This chapter is enacted to implement the guarantees of Section 7 of Article I and of Section 2 of Article II of the California Constitution.

14032. Any voter who is a member of a protected class and who resides in a political subdivision where a violation of Sections 14027 and 14028 is alleged may file an action pursuant to those sections in the superior court of the county in which the political subdivision is located. 
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