What are the constitutional concerns?

Does the Vermont Constitution permit the use of single-transferable-vote (STV) rank-order ballots used in instant runoff voting (IRV) for conducting elections for governor, lieutenant governor and treasurer?  Or more correctly, is there anything in the Vermont Constitution that precludes this method of casting and counting votes?

There is nothing in the constitution that could preclude the use of such a method of casting or counting votes.

The only requirements are that the votes be cast on the day designated for electing state representatives, and that the canvassing committee of the general assembly, which is responsible for the sorting and counting of the votes, declare the candidate with the major part (majority) elected, and that if there is “no election” by the voters that the full general assembly select one of the top three candidates.

One must understand both the Vermont constitution and the single transferable vote (STV) used in instant runoff voting (IRV) to be able to determine whether there is any constitutional obstacle to its use.  To be clear about what the constitutional requirements mean, we must be clear about the legal meaning of the terms used and clear about how instant runoff voting really works.

The discussion below clarifies the meaning of these key terms used in Section 47 of the Constitution:

“votes”  

“major part of the votes”

“sort and count the votes” 

“no election” 

Does the word “votes” as used in the Vermont Constitution in Section 47 preclude rank-order ballots used in instant runoff voting, which utilize what political scientists call the single transferable vote (STV), either as to the casting, sorting or counting of votes?

No.  As general guidance, consider some standard definitions of “vote”:

“the expression of one’s will, preference, or choice, formally manifested by a member of . . . a body of qualified electors, in regard to a decision to be made by the body as a whole.” Black’s Law Dictionary 1576 (6th ed. 1990); see also Martin v. Fullam, 97 A. 442, 445 (Vt. 1916) (defining “votes” as used in act providing for primary elections as the voters’ “expression of choice by the use of [ballots]”);  Sawyer Stores, Inc. v. Mitchell, 62 P.2d 342, 348 (Vt. 1936) (“A vote ‘is the formal expression of a will, preference, wish or choice in regard to any measure proposed’”) (quoting the Century Dictionary).  Listing a candidate as a second or third choice meets this definition of “vote,” as evidenced by the common use of the word “vote” in conjunction with runoff elections even though at least some voters in runoff elections cannot vote for their first-choice candidate, who has been eliminated.  See, e.g.,V.S.A. title 24A, pt. I, Ch. 3 § 3-5 (“[T]he person or persons receiving a plurality of all the votes cast in a runoff election [for municipal offices] shall be declared elected.”)
The legal meaning of “votes” encompasses a variety of voting systems used in the U. S. such as Cumulative Voting (in multi-seat elections in which voters may direct their votes to multiple candidates and even give multiple votes to a single candidate), Approval voting (in single-seat elections in which a voter may give votes to multiple candidates), as well as preferential voting such as IRV with its single transferable vote.

The Vermont Supreme Court ruled that the fact that the language about voting in the Vermont constitution was written before the invention of newer voting methods, does not mean they cannot be incorporated into the meaning of Section 47.  Here is what the Vermont Supreme Court wrote in the only case ever dealing with this section of the constitution, Temple v. Mead in 1832: 

“in giving a construction to a constitution which was to secure the rights and liberties of the citizens, and which was intended to present a frame of government and a mode of election for future generations, as well as for the one then on the stage, we are to regard its spirit, and endeavour to give effect to its provisions, without regarding too strictly the literal meaning of the terms made use of…We ought not to believe that it was intended that voting for those officers should always continue in the same particular manner, or that the votes should be of the same materials, or in the same way which was then in use, without any regard to the changes which might take place, or the improvements which might be made.  This limited view of the constitution would wholly destroy the statute passed in 1815, under which our elections are now made.”

Likewise, the Court of Appeals of the State of New York in Johnson v. New York, 274 N.Y. 411, 430, 9 N.E.2d 30, 38 in upholding the use of preferential voting in New York City wrote that “We must always be careful in approaching a constitutional question dealing with principles of government, not to be influenced by old and familiar habits, or permit custom to warp our judgment.  We must not shudder every time a change is proposed.” 

The Voting Rights Act defines “vote” this way:
"The terms 'vote' or 'voting' shall include all action necessary to make a vote effective in any primary, special, or general election, including, but not limited to…” [emphasis added] See 42 U. S. C. §1973l(c)(1).  In a race in which a vote may be “wasted” if it does not contribute to the creation of a majority winner, the provision for transferring a vote to a candidate for whom it may effectively produce a majority clearly makes the vote effective.  While this certainly has not been interpreted to mean that STV ballots are required, because such voting makes a vote effective, on the other hand, it certainly is consistent with the function of an STV ballot and does not preclude it as a valid type of “vote.”

A vote may be cast and recorded, sorted and counted in a myriad of ways, and still be a “vote” as long as it is used to fairly express the voters preference or choice.  Unless a constitution or statute defines a vote more narrowly a voter’s intent is paramount.  Vermont’s election statutes expressly state the voter’s intent is controlling (17 V.S.A. § 2587 (a). )

IN RE ELECTION OF THE UNITED STATES REPRESENTATIVE FOR THE SECOND CONGRESSIONAL DISTRICT 653 A.2d 79(Conn. 1994) it states:
"…the process of counting votes, irrespective of the means supplied to the voter for the 
purpose of voting, is the process of tabulating the individual and collective expressions of the voters' intentions, as disclosed by the particular means supplied for that purpose, and subject, of course, to the legal principles governing the voting process." [emphasis added].  The decision also states that in counting votes the state must not disregard “the bedrock principle that the purpose of the voting process is to ascertain the intent of the voters.”  With IRV a voter may express a more thorough intention than in a vote-for-one election, such as favoring the election of candidate A, but also opposing the election of candidate B, and alternatively supporting candidate C if necessary to prevent the election of B.  Since this is the voter’s intent, and the method of casting votes allows this intent to be expressed through ranking, it is improper to count that as a vote for candidate A only, if in so doing it allows candidate B to win with a plurality, or by referral to the general assembly.  Thus considering only the first-choice ranking on an IRV ballot is not a legally valid method of counting votes since it may ignore, or defeat a voter’s expressed intent.


Rank-order voting using the single transferable vote has been used in over 20 municipal government charters in the U.S. and has been upheld by numerous courts, as a valid method of voting.  In upholding use of the single transferable vote in the Plan E charter of Cambridge, Massachusetts, the Court wrote, 

“We think that under Plan E no voter can cast more than one effective vote, even though he has the privilege of expressing preferences as to the candidate for whom his vote shall be effective when it is demonstrated that it will not be effective for a candidate for whom he has expressed a greater preference, and that the provision of preferential voting violates no provision of the Constitution of the Commonwealth…” Andrew Moore vs. Election Commissioners of Cambridge, 309 Mass. 303, 35 N.E.2d 222 (1941).
The Michigan case of Stephenson v. Ann Arbor Board of City Canvassers, File No. 75-10166 AW Michigan Circuit Court for the County of Jackson, further fortifies the understanding that a vote must be counted for the candidate in whose column it ultimately rests, rather than the first choice.  The court ruled that the candidate in Ann Arbor’s instant runoff voting (called Majority Preference Voting, or M.P.V.) election of mayor who had had the second most first-choice rankings had a majority of the votes in the final round , or “final analysis” of the votes.  The court wrote:

“Under the "M.P.V. System", however, no one person or voter has more than one effective vote for one office. No voter's vote can be counted more than once for the same candidate.  In the final analysis, no voter is given greater weight in his or her vote over the vote of another voter, although to understand this does require a conceptual understanding of how the effect of a "M.P.V. System" is like that of a run-off election. The form of majority preferential voting employed in the City of Ann Arbor's election of its Mayor does not violate the one-man, one-vote mandate nor does it deprive anyone of equal protection rights under the Michigan or United States Constitutions.” pages 12-13.

No courts have found a problem with the principles or logic of the single transferable vote used in IRV.  The only cases of courts rejecting preferential voting due to the nature of the voting system itself, deal with variants of Bucklin voting, an inferior system that does not utilize the single transferable vote used in IRV.  The Bucklin preferential voting system added all second choices to first choice totals, creating undemocratic and bizarre outcomes, and is not relevant to the form of preferential voting proposed for Vermont.  See for example 1915 Minnesota Supreme Court decision, Brown v. Smallwood, 130 Minn. 492   (153 N.W. 953, L.R.A. 1916B, 931, Ann. Cas. 1917C, 474).

Would an IRV tabulation produce a true majority winner - a candidate with “the major part of the votes?”

Yes (except in the unique cases described below).  Courts have ruled that the winner of an IRV election does indeed have a majority of the votes.  In the Michigan case cited above the court discussed how IRV complies with the one-person, one-vote principle by explaining that each voter can have only one equal vote in every round of the counting process.  The court wrote, “Each voter has his or her ballot counted once in any count that determines whether one candidate has a majority of the votes…” page 7. [emphasis added.]

The framers of the Vermont Constitution recognized the “spoiler” dynamic of multiple candidates fracturing the vote, and rejected the notion that a mere plurality should be sufficient to elect, since it may be counter to the will of the majority.  Many of the framers were also members of the first general assemblies, which adopted election laws that also reflect this understanding.  The election statutes insert citation required a majority vote, not just for the three constitutionally specified offices, but for ALL single-seat elections – from U.S. Congress to State Representative.  In the case of State Representative (elected at a town meeting), the ballots were counted at 3:00 p.m., and if no candidate had a majority, they would vote again in a “re-trial.”  Sometimes the voting would need to be repeated many times – even into subsequent days – until a majority winner was determined.  Likewise for U.S. Congress, if there was no initial majority, they held a new election – repeatedly if necessary.  

While a new election is not possible in the case of governor, lieutenant governor or treasurer, since Section 47 requires the voters to cast their votes “on the day of election for choosing Representatives to attend the general assembly,” it is important to understand the principles that the framers who served in the earliest general assemblies embraced as appropriate and necessary for producing a majority winner in a situation where one was not initially established.  

In a vote-for-one election, if no single candidate has more than half the votes, what options exist for determining a majority winner? A common approach is to hold another election. Throughout most of Vermont’s history, when electing state representatives, new elections were conducted repeatedly until one candidate achieved a majority. In these additional rounds of balloting a majority might be achieved in a number of ways.  First, a new candidate might enter the race who earned majority support.  This option is not possible if there is no new election, and Section 47 limits the ultimate winner to “one of the three candidates for such office (if there be so many) for whom the greatest number of votes shall have been returned.”  A second way a majority could be established in these re-trials is if some of the voters who favored a candidate with relatively few votes transferred their vote to an alternate choice, though lower preference, candidate.  This is exactly what occurs with a single transferable vote with instant runoff voting, but without the additional round of balloting.  The third and final way a majority could be achieved, is if some voters who supported lesser candidates declined to vote again and don’t have their vote counted in the retrial.  This is the same as an exhausted ballot in instant runoff voting, where a voter has not ranked any of the finalists, or a no-show voter in a two-election runoff system.  In such cases these voters express no preference between the finalists and aren’t normally included in calculating the majority threshold.  The proposed Vermont IRV bill, however, does include such exhausted ballots in calculating the majority threshold so as to not run any risk of infringing on the legislature’s prerogative of electing in the absence of a majority. In other words, if there are enough exhausted ballots (that do not rank either of the two finalists), under the IRV bill it is possible that no candidate will end up with more than 50% of the total ballots cast in the initial round. In this (rare) circumstance, the IRV bill would then trigger the provision of Section 47 of the constitution that directs the legislature to make the selection.

The framers accepted the necessity of alternate choices as an inherent part of establishing a majority winner.  Up until the 20th century, when electing legislators in Vermont, a non-majority plurality was deemed a non-decision and voting was repeated until one candidate achieved a majority. Some voters ended up having their votes ultimately count for their second or third choice in a subsequent round of balloting, for a majority to finally be achieved by a single candidate.  This principle of some voters settling for an alternate choice to establish a majority, is identical to the principle at play with IRV.  IRV simply utilizes a more efficient method to arrive at the same result, without the cost or delay of repeated trips to the ballot box.  Section 47 does not prohibit the use of this alternate choice principle in designing a vote sorting and counting method, it only precludes a separate day for casting additional ballots.

The earliest election laws (see “An act for regulating the election of governor, lieutenant governor, council, treasurer, and representatives,” March 8, 1787, XIII STATE PAPERS OF VERMONT 247-250; LAWS OF THE STATE OF VERMONT (Revision of 1798), 546) make clear that the framers preferred to have the voters elect their leaders directly, if at all practical, rather than having the general assembly forced to act as stand-ins for the people.  

So if the framers adopted statutes with repeat voting to establish a majority when electing legislators at town meeting, did they intend to prevent considering alternate choices when electing a governor? The reason that the framers provided for a general assembly election is not because they preferred it, but because they did not have a practical way to learn voters alternate choices in a timely way, since nobody would know if there was a majority choice until all the legislators-elect had traveled to the capital to sort and count the state votes. Since the governor only served a single year term at that time, it was clearly impractical to then organize a new election. Since IRV had not yet been invented, the only procedure they could imagine was conducting repeated balloting by the voters, allowing them to express their alternate preferences, to determine a majority winner.  They knew that the business of Congress could go on with or without one of Vermont’s congressmen, so they provided for repeated voting (also the Federal Constitution did not allow use of the same backstop method of election by the general assembly).  But they realized that the state needed to have its key executive officers promptly, and so, with primitive transportation and communications, repeated elections for these offices were out of the question.

Would an IRV statute interfere with the duties or prerogatives of the general assembly canvassing committee?

No.  Nothing in the existing law, nor the proposed IRV bill, prevents the legislative canvassing committee from ignoring the tabulation presented by the Secretary of State, or the Court, in the case of a recount, whether vote-for-one or IRV single transferable vote is in use, and instead sorting and counting the votes themselves, as the constitution specifies.  However, the legislature can bind itself through statute to follow certain procedures in conducting any such sorting and counting.

Is there anything in the constitution that would prohibit the use of an IRV tabulation for conducting the “sort and count” of the votes?

No.  The Constitution is silent about what method is to be used in sorting and counting the votes.  The use of a single transferable vote method of sorting and counting votes is a standard procedure specified in Robert’s Rules of Order Newly Revised (Chapter XIII  §45, 10th edition, 2000, Scott, Foresman and Company, Glenview, Illinois, pp. 411-414).  This method of sorting and counting votes has been used by over 20 municipal governments in the U.S. and is widely used throughout the world.  Indeed, the American Political Science Association uses this method of sorting and counting votes in the election of their own national president. The fact that the framers did not imagine the invention of voting machines, or instant runoff voting does not mean that such advancements in technology are unconstitutional (see Temple v. Mead, 1832).

Could the canvassing committee ignore the provisions of IRV tabulation in statute and rely solely on the first preferences on each ballot in determining whether any candidate had received a majority?  

No.  The proposed IRV bill simply specifies one court-approved, standard, legal and constitutional method of sorting and counting votes that is to be used in canvassing the vote.  The proposed IRV bill, H.385 includes this definition of “vote” in Section 3 of the bill that must be used when determining if one candidate has a majority § 2473a. (e)  Each ballot bears no more than a single vote for each statewide office, which counts as a vote for the candidate for whom the ballot is credited at the end of an instant runoff tabulation. This makes clear that the first preference marked on a ballot may or may not be the ultimate vote, depending on the expressed intent of the voter in ranking alternate choices.
It is necessary that the vote counters operate under the same set of rules that those who cast the votes were instructed to use.  The procedure for sorting and counting the vote can certainly be set down by the legislature into a statute.  This would include assessing whether an individual ballot was valid or spoiled.  Likewise, if the law allows write-in votes, it would be unreasonable for the legislative canvassing committee to disregard write-ins when determining if one candidate had a majority.  

For example, it would be possible to pass a law, allowing voters to cast one effective vote for an office, but to divide it among multiple candidates, with their one vote being converted into a fraction of a vote for each, based on how many candidates were marked on the ballot.  Thus a ballot with an X by two names would be counted as a half vote for each - by three names would be one third vote for each, etc.  While this system may be unusual and unfamiliar to us, it is rational, logical, weighs every voter’s ballot equally.  If this was the voting system specified in the statute and how the voters were instructed to vote, the legislative canvassing committee could not reasonably use a vote-for-one rule in counting those votes, and discard as spoiled all ballots with more than one candidate marked.  Likewise, if the statute specified a single transferable vote with instant runoff voting, the legislative committee could not reasonably ignore the law and use a vote-for-one counting method when tallying the votes.  If a voter knew the legislative committee would ignore the law and use a vote-for-one method of counting, that voter might well mark his or her ballot differently. The statute must guide how the vote counters sort and count the vote, because that process must be in synch with the instructions given to the voters on how to mark their ballots.

There is overwhelming legal precedent from court cases dealing with rank order voting systems, that the voters "vote" encompasses the totality of the rankings, and the "vote" is a vote for the candidate for whom it ultimately counts, which may not be the first ranking.  If the law provides for a preferential method of casting and counting votes, the first choice totals alone are may not be the voters' actual "votes."  Jumping in part way through the vote counting process (when the first choice totals are determined) and saying there is no majority and thus "no election" (thus triggering selection by the legislature instead of the voters) is legally incorrect.  Only when the vote counting process is completed (after write-ins are considered, after any court ordered recounts, and after the IRV tabulation) can it be said whether there is a majority winner.

In upholding preferential voting in New Jersey in Orpen v. Watson, 87 N.J.L. 69, 93 A. 853, affirmed 88 N.J.L. 379, 96 A. 43 the court wrote “as it is only the choice votes which go to make a majority that are counted as effective votes, and as no voter can vote for the same person but once in expressing his different choices, he can in no way cast more than one vote which can be counted for each office to be filled, because none of his other choice votes enter into or influence the result” Page 73, of 87 N.J.L., page 855 of 93 A.

Would an IRV statute interfere with the duties or prerogatives of the full general assembly?

No. Whenever the legislative canvassing committee properly reports that there has been no election by the voters of a governor, lieutenant governor or treasurer, whether due to a tie, a failure to achieve a majority, a natural disaster that destroys some ballots, or other reason, the full General Assembly would elect one of the three top vote-getters.

Would the IRV bill provide an alternate, extra-constitutional means for resolving an election when there had been “no election” by the voters?

No.  It is true that under an IRV statute there would be dramatically fewer cases where the voters fail to directly elect a majority winner, but the possibility remains (due to exhausted ballots or a final tie), and this constitutional provision remains as an emergency backstop in such circumstances.

Would an IRV tabulation by the court in the IRV bill be any more or less binding than the current election law?

No.  The interface between the election statute and the legislative canvassing committee would remain unchanged.  The existing statute and the IRV bill simply provide the legislative canvassing committee with information (whether from the Secretary of State or a court recount) to assist them in determining which candidate, if any, received the majority of the votes.  Under the existing law and under an IRV law, the canvassing committee retains the right to sort and count the votes themselves according to the method specified in statute.

What standard must an IRV statute fail to meet in order to be found unconstitutional?

The current practice of the Vermont Supreme Court is to “accord statutes a presumption of constitutionality,” State v. Read, 680 A.2d 944 (Vt. 1996), and the Court has stated that “a statute . . . is not to be adjudged unconstitutional without clear and irrefragable evidence that it infringes the paramount law,” Gross v. Gates, 194 A. 465, 469 (Vt. 1937).  An IRV statute that promotes the election of the candidate preferred by the majority of voters fulfills the express purpose of Section 47, and there is no irrefragable evidence that in infringes the paramount law.
� Other sections of the constitution require that the votes be cast voluntarily, and without coercion or bribe, but these sections are not in question.











