
RECENT DEVELOPMENT 

UPDATING THE ELECTORAL COLLEGE: THE NATIONAL 
POPULAR VOTE LEGISLATION 

The Electoral College is an anomaly of the American democracy. The 
United States is virtually alone in entrusting the election of its President 
to a small, largely anonymous group of individuals, rather than to its citizen 
voters.1 On February 23, 2006, National Popular Vote (“NPV”),2 an or-
ganization led by several former national legislators of both parties,3 un-
veiled the proposed text for legislation (“NPV legislation”) that would 
guarantee a majority in the Electoral College to the winner of the national 
popular vote for President.4 The NPV legislation would effectively abol-
ish the Electoral College by having states pass an interstate compact to 
pledge their electoral votes to the winner of the national popular vote. The 
NPV legislation promises to revive the centuries-old debate over the method 
for selecting the President5 and raise important questions about the founda-
tions of American democracy. 

This Recent Development evaluates the National Popular Vote legis-
lation and its likely effect on the Presidential election process. In Part I, 
this Recent Development discusses the Electoral College—the current 
system for selecting the President—ªrst by describing its origins at the 
Constitutional Convention, and then by commenting on the evolution of this 
institution over time. Part II explains the provisions of the NPV legisla-
tion and examines the legislation’s progress in several states. Part III pre-
sents the views of supporters and critics of the NPV legislation on the likely 
effects of the legislation’s enactment. Ultimately, the Recent Develop-
ment concludes that the NPV legislation would probably diminish the dis-
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parity in presidential campaign resources and media attention between 
battleground and spectator states, eliminate use of the House contingency 
procedure, and ameliorate sectionalism. However, such beneªts would come 
at the potential cost of increased spending on Presidential campaigns and 
the introduction of structural precariousness into the Presidential election 
system. 

I. The Electoral College System 

Selection of the President is governed by a combination of the Con-
stitution (speciªcally Article II and the Twelfth and Twenty-third Amend-
ments), state law, and customary practice. Article II of the Constitution 
mandates election of the President through the Electoral College, which 
is composed of electors appointed by each state and the District of Co-
lumbia.6 The number of electors for each state is equal to the sum of the 
number of senators and representatives to which that state is entitled.7 State 
legislatures have complete discretion over the appointment of electors.8 
The federal Constitution does not guarantee individuals a right to vote for 
Presidential electors, and only one state grants its citizens a state consti-
tutional right to vote for Presidential electors.9 Despite freedom to choose 
the appointment process, virtually every state assigns its entire electoral 
slate to the winner of that state’s popular vote (the “winner-take-all” rule).10 
Only Maine and Nebraska use the district system, which assigns an elec-
tor to the winner of each congressional district’s popular vote and two 
electors to the winner of the state’s popular vote.11 However, neither has 
actually split its electoral slate between two Presidential candidates since 
instituting the district system.12 Once appointed, the electors meet in their 
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respective states on the same day to cast separate ballots for President and 
Vice President.13 

After electors cast their ballots, the Vice President of the United States, 
in his capacity as President of the Senate, opens and counts the electors’ 
votes in the presence of the House and Senate.14 To be elected outright, a 
Presidential candidate must have a majority of the electoral votes.15 If no 
candidate wins a majority, the House elects the President using the House 
contingency procedure. Under this procedure, the House chooses among 
the three candidates with the highest electoral vote totals; when voting, 
the delegation from each state has one vote.16 The states’ delegations con-
tinue to vote until one candidate receives a majority and thus is elected.17 

The Electoral College can be best understood through an examina-
tion of both its origins at the Constitutional Convention and its subsequent 
development. Like much of the Constitution, the Electoral College was the 
product of compromise after protracted disagreement.18 James Wilson, dele-
gate to the Constitutional Convention from Pennsylvania, called the issue 
of Presidential selection “the most difªcult . . . on which we have had to 
decide.”19 

Under the ªnal formulation, apportionment of electoral votes was es-
sentially population-based, except for the automatic award of two electoral 
votes to every state.20 Delegates recognized that the House contingency 
procedure, which gave each state only one vote, was a major concession to 
small states.21 They probably also understood that the Electoral College, 
which assigns state electoral votes based not on voter turnout but on popula-
tion alone, would beneªt southern states, as slaves could not vote but were 
still included in the states’ population count.22 
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As a result of such compromises, the Electoral College had “some-
thing for everyone”: roughly population-based apportionment for the large 
states, equal state inºuence in the House contingency procedure for the 
small states, state legislative power over elector selection for the states’ 
rights supporters, and at least the possibility of a popular vote for the direct 
election proponents.23 

Despite evidence of careful planning, the Electoral College soon de-
viated from the Framers’ intentions in at least four ways. First, the Fram-
ers anticipated that the process would seldom produce an electoral major-
ity, thereby sending most Presidential elections to the House.24 In prac-
tice, however, the House contingency procedure was used infrequently and 
has not been used once since 1824.25 

Second, the Framers believed that the states would employ the dis-
trict system26 to assign electoral votes, rather than the winner-take-all rule.27 
Yet, while states have used a variety of methods to appoint Presidential 
electors throughout history,28 by 1836 all but one had switched to the win-
ner-take-all rule.29 After switching, a state had a strong incentive not to 
adopt any other system, because switching while other states retained the 
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winner-take-all rule would diminish that state’s inºuence in the Electoral 
College.30 

Third, the Framers did not anticipate that Presidential and Vice Presi-
dential candidates would run on the same ticket. The original constitu-
tional provision had each elector vote for two persons for President;31 the 
candidate with the most votes would become President, and the runner-up 
would become Vice President.32 After the acrimonious election of 1800,33 
the Twelfth Amendment changed this process by separating the elections 
for President and Vice President.34 

Fourth, the Framers erroneously assumed that electors would exercise 
independent judgment in voting for President.35 Instead, the modern se-
lection process for electors assures that the electors are already pledged 
to a Presidential candidate and deviate only rarely.36 
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From the beginning, the constitutional system for selecting the Presi-
dent has spawned proposals for reform.37 Of 11,000 constitutional amend-
ments introduced to date, more than 1000 have concerned the alteration 
or elimination of the Electoral College.38 Of those resolutions, only one—
now the Twelfth Amendment—passed, in 1804.39 The last major congres-
sional effort to pass an amendment pertaining to the Electoral College 
came in 1969, when the House of Representatives, alarmed by George Wal-
lace’s 1968 Presidential run, passed a direct popular vote amendment.40 
The proposal died the next year when it failed to attract sufªcient votes in 
the Senate.41 A similar effort in the aftermath of the close 1976 election 
failed as well.42 By bypassing the Constitutional amendment process en-
tirely, the NPV legislation may avoid some of the political hurdles en-
countered by earlier reform proposals. 

II. The National Popular Vote Legislation 

The NPV legislation proposes a state-based mechanism to achieve 
direct popular election of the President, without resorting to a constitutional 
amendment. This Part describes the origins of the NPV legislation, how it 
would work, and the legal basis of its proposed implementation through 
interstate compact. 

Prior to the NPV legislation, instituting direct popular election of the 
President seemed achievable only by amending the Constitution, which is 
an extraordinarily difªcult process.43 Simply to propose a constitutional 
amendment requires passage of the bill by two-thirds of both houses of 
Congress or by a Constitutional Convention called by the legislatures of 
two-thirds of the states.44 Ratiªcation of any proposed amendments requires 
approval by conventions or by the legislatures of three-fourths of the 
states.45 The innovation of the NPV legislation is that the legislation insti-
tutes a direct popular election at the national level, while working within 
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and adhering to the preexisting Constitutional framework of the Electoral 
College. 

Compared to a constitutional amendment, the NPV legislation could 
implement direct popular election of the President with relative ease. The 
NPV legislation takes effect “when states cumulatively possessing a ma-
jority of the electoral votes have enacted [the NPV legislation].”46 With the 
present distribution of electoral votes, the NPV legislation could take ef-
fect after passage in as few as eleven states.47 In fact, evidence from past 
efforts to reform the Electoral College suggests that state legislatures may be 
more receptive to passing such legislation than Congress.48 

A. How the NPV Legislation Works 

The heart of the NPV legislation is a “cheeky idea” 49: upon imple-
mentation of the NPV legislation, states that have passed the NPV legis-
lation will pledge their Presidential electors to the winner of the national 
popular vote, rather than the state popular vote, thus assuring that the popu-
lar vote winner receives a majority in the Electoral College.50 Linking the 
electoral vote to the national popular vote appears to be unprecedented in 
the history of proposed reforms to the Electoral College.51 It allows the 
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Electoral College to remain intact, but only as a “tourist attraction,” rep-
licating the national popular vote result, subject only to the possibility of 
faithless electors.52 The NPV legislation overcomes the incentives against 
abandoning the winner-take-all rule by employing an interstate compact 
that does not bind states until the participating states cumulatively consti-
tute a majority of the Electoral College, assuring that the national popular 
vote winner has a majority in the Electoral College.53 

The ªrst two articles of the NPV legislation extend the right to join 
the interstate compact to any state and to the District of Columbia54 and 
mandate that each participating state conduct a popular election for the 
President and Vice President.55 Article three contains the central operative 
language, which assigns the state’s Presidential electors to the winner of 
the national popular vote: “The Presidential elector certifying ofªcial of 
each member state shall certify the appointment in that ofªcial’s own state 
of the elector slate nominated in that state in association with the national 
popular vote winner.”56 

The NPV legislation makes no provision for a recount. Each state’s 
chief election ofªcer must treat as ªnal “an ofªcial statement containing 
the number of popular votes in a state for each Presidential slate” made by 
the day established by Congress for making the states’ electoral vote de-
terminations conclusive.57 In the extremely unlikely event of a tie in the 
national popular vote, the NPV legislation provides for the states to revert to 
the present winner-take-all rule for assigning electors.58 

States that have passed the NPV legislation will only utilize its pro-
cedures for a given election year if the NPV legislation is in effect by July 
20 of that election year. To come into effect, the legislation must be adopted 
by a number of states such that the majority of the Electoral College votes 
would be apportioned under the NPV legislation.59 Member states may 
withdraw from the agreement at any time, but any withdrawal occurring 
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within six months of the end of a President’s term cannot take effect until 
the next President or Vice President is “qualiªed to serve the next term.”60 

i. Interstate Compact 

The interstate compact, essentially a contract between states, over-
comes the primary barrier to states’ abandonment of the winner-take-all rule. 
In a mixed system where some states assign electors using the winner-
take-all rule and others use a different rule, states using the winner-take-
all rule wield greater inºuence over the outcome of the election.61 In the 
case of the NPV legislation, the interstate compact ensures that no indi-
vidual state must “unilaterally disarm” and reduce its Electoral College 
inºuence without an assurance that enough other states will do likewise.62 

The constitutionality of the NPV interstate compact has not been 
deªnitively established.63 The Constitution provides that “[n]o State shall, 
without the Consent of Congress . . . enter into any Agreement or Com-
pact with another State.”64 Although the text of the Constitution plainly re-
quires congressional approval of interstate compacts,65 supporters of the 
NPV legislation (“NPV supporters”) argue that congressional approval is 
unnecessary,66 because they believe that the Supreme Court will classify 
the NPV legislation as one of the types of interstate compacts that do not 
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require Congressional approval.67 According to the Court, “the test is 
whether the Compact enhances state power quoad the National Govern-
ment,”68 which can be assessed by examining whether the agreement grants 
powers that the state did not already have individually, whether it is en-
tirely voluntary as to its adoption or rejection by the states, and whether 
it burdens interstate commerce.69 Compacts that do not increase “the po-
litical power or inºuence” of the party states or “encroach upon the full 
and free exercise of federal authority”70 do not require congressional ap-
proval. NPV supporters argue that the Court’s test has been interpreted to 
favor interstate compacts even in the absence of Congressional approval. 
For example, the Supreme Court has recognized the authority of the states to 
enact a compact mandating uniform durational residency requirements 
without Congressional approval.71 Indeed, one supporter has proclaimed 
that he has been “unable to locate a single case where a court invalidated 
a compact for lack of consent on the grounds that it impermissibly en-
croached on federal supremacy.”72 Lower courts, such as the Third Cir-
cuit, have held that encroachment does not occur when the subject of the 
compact concerns “areas of jurisdiction historically retained by the states.”73 

C. Legislative Record 

NPV supporters have outlined a three-part strategy for enactment of 
the NPV legislation: (1) the citizen-initiative process; (2) state legislative 
action; and (3) action by Congress after passage of the NPV by several 
states.74 Although the public has consistently supported reform of the 
Electoral College,75 the feasibility of using the citizen-initiative process is 
limited. Only twenty-ªve states allow some form of citizen-initiative (these 
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states in aggregate comprise less than a majority of the Electoral Col-
lege), and in some of these states, such initiatives are not binding.76 Thus, 
in practice, the vast majority of the electoral votes that would be assigned 
through the NPV legislation must come from action by state legislatures.77 
Unlike state legislative action, Congressional action may take several forms, 
including approval of the compact on behalf of the District of Columbia, 
streamlining of state election certiªcation laws, or express consent to the 
compact.78 

Thus far, NPV supporters have targeted state legislatures, because 
apart from the requirement of congressional approval of the compact, inter-
state compacts are enacted like ordinary state laws, through passage by 
the state legislatures and with the approval of governors.79 The NPV leg-
islation has not yet become law in any state, but it has made some pro-
gress, particularly in large states. Sponsors have introduced versions of 
the NPV legislation in at least six states—California, Illinois, New York, 
Missouri, Colorado, and Louisiana—since formation of the NPV on Feb-
ruary 23, 2006.80 It has been passed in three state legislature chambers: 
the California Assembly, the California Senate, and the Colorado Sen-
ate.81 NPV supporters plan to introduce the NPV legislation in all ªfty 
states by 2007 and have already found sponsors for the next legislative 
session in twenty-nine states.82 

NPV supporters appeared poised for their biggest victory so far when 
the NPV legislation passed both chambers of the California legislature in 
August 2006.83 On September 30, however, Governor Arnold Schwar-
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zenegger (R-Cal.) vetoed the bill,84 which some commentators suggested 
might be fatal to the movement’s momentum.85 Although passed by the 
state Senate, Colorado’s version of the NPV legislation stalled after a House 
Committee postponed consideration of it indeªnitely on May 2, 2006.86 

If the NPV legislation is not enacted by 2008, NPV supporters believe 
that the debate on national popular election of the President will ªgure 
prominently during the 2008 campaign, and that such a debate “will in-
evitably lead to a nationwide decision to embrace national popular elec-
tion of the President in time for the 2012 Presidential election.”87 

III. Effects of the NPV Legislation on the Selection of 

the President 

A. Misªre 

One of the enduring concerns about the Electoral College is that the 
candidate who wins the popular vote may not win a majority in the Elec-
toral College, a situation often referred to as “misªre.”88 Publicity sur-
rounding the 2000 and 2004 elections has made this possibly the best 
known aspect of the Electoral College system, despite its relatively infre-
quent occurrence.89 In ªfty-ªve Presidential elections, there have been just 
four misªres, amounting to one every ªfty years.90 Economists have esti-
mated that there is a 50% chance of misªre with a margin of 100,000 votes 
(approximately the Kennedy-Nixon margin in 1960); a 33% chance with 
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500,000 votes; a 25% chance with 1–1.5 million votes; and a 12.5% chance 
with 2 million votes.91 

Supporters of the Electoral College defend the possibility of misªre 
on two grounds. Some argue that the possibility of misªre is not inconsis-
tent with the principles underlying the Constitution, but instead coherent 
with the rejection of majoritarianism that characterizes the selection pro-
cedures for the Supreme Court and Senate, as well as the guarantee of 
minimum representation in the House of Representatives.92 Other sup-
porters of the Electoral College emphasize the relative infrequency of mis-
ªres as evidence that the Electoral College accurately reºects the popular 
majority. 

Yet the argument that majoritarianism does not, should not and never 
has mattered in Presidential elections is belied by the rarity of conºict 
between the outcome of the Electoral College and popular vote.93 At a 
minimum, actual practice has fostered the expectation that the Electoral 
College will and should reºect the outcome of the national popular vote. 
Indeed, many Electoral College supporters deny that the framers intended 
electors to act independently of the popular result.94 

Yet viewing the Electoral College as either a repudiation or a reºec-
tion of majoritarian interests is largely unsatisfactory. If electors were 
meant to operate independently, the resultant election process would be 
unlikely to retain much popular support today. If electors simply exist to 
implement the results of the popular vote, they are at best superºuous 
and at worst inimical to democracy if they vote in unexpected ways and 
produce misªres. 

The NPV legislation provides a satisfactory alternative to either tra-
ditional characterization of the Electoral College. Under the NPV legisla-
tion, electors will have the clear role of implementing the national popu-
lar vote, which will probably further popular support for the Presidential 
election process. To the extent that the Electoral College was or should 
be intended to reºect the popular will, the NPV legislation solidiªes that 
purpose by preventing misªres, which are inherently anti-democratic. 
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B. Battlegrounds and Spectators 

A central issue in the debate over the NPV legislation is the phenome-
non of the ever-shrinking battleground during Presidential elections. The 
force of the argument is augmented by the continuing decline in the number 
of so-called battleground states95—those states where no candidate has 
overwhelming support, meaning that both major party candidates have a 
reasonable chance of winning the state’s electoral college votes—and the 
corresponding increase in the number of safe states—the “red states” and 
“blue states,” which are insurmountably Republican and Democrat, re-
spectively. 

Arguably, the Electoral College’s most dramatic impact on Presiden-
tial elections in recent years was not the misªre in 2000, but the de facto 
exclusion of most of the United States from Presidential election cam-
paigns.96 In practice, one effect of the Electoral College is to narrow the 
Presidential election from a nationwide, ªfty-state race to one focused on 
a few battleground states. The gulf in campaign advertising and personal 
candidate appearances between the battleground and safe states was dra-
matic in the 2004 election: of the $237 million spent on advertising dur-
ing the last month of the Presidential campaign, 72% was spent in ªve 
states (Florida, Ohio, Iowa, Wisconsin, and Pennsylvania).97 The candidates 
spent nothing at all in twenty-three states.98 Furthermore, sixteen states 
received 92% of the Presidential and Vice Presidential appearances; the 
ªve states with the highest advertising expenditures received 65% of these 
appearances.99 

Supporters of the NPV legislation therefore criticize the Electoral Col-
lege for its effect on the majority of the country: “the remaining two thirds 
of the states are, for all practical purposes, excluded from the campaign. 
They are mere spectators in the election process.”100 

Supporters of the Electoral College acknowledge that modern cam-
paigns focus on only a few battleground states, but they argue that the bat-
tlegrounds change often and therefore that the Electoral College is not 
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systematically detrimental to the voters of certain states.101 For example, 
although Michigan and Florida are now considered to be battlegrounds, 
Michigan was not a battleground during the Clinton years, and Florida was 
considered a sure Republican state in 1996 and even as late as the sum-
mer of 2000.102 

The fact that battlegrounds change frequently is not clearly a substi-
tute for giving equal weight to every voter in every state. Sixteen states 
should not represent all ªfty, especially as it is unlikely that the battle-
ground states will reºect the interests of all ªfty. By dividing the country 
into safe and battleground states, the Electoral College severely distorts the 
presidential campaign. If implemented, the NPV legislation would mean 
that no states are necessarily excluded from the campaign, because the 
focus of the candidates would be on garnering the majority of the national 
popular vote, rather than the popular votes of a select number of battle-
ground states. By diminishing the strategic value of locally focused 
stump speeches, candidates may be motivated to address national issues 
more comprehensively. 

C. Federalism and Sectionalism 

Supporters of the Electoral College argue that the Electoral College’s 
central importance to federalism outweighs any anti-democratic conse-
quences.103 In this view, eliminating the Electoral College would not only 
harm federalism,104 but also exacerbate sectionalism. These supporters of 
the Electoral College maintain that the current system causes Presidential 
candidates “to hear and address the unique interests of the various states,” 
rather than factions based on region, state, or ideology.105 They distinguish 
states from interest groups organized around speciªc issues like gun con-
trol or racial preferences; comparatively, in this view, states are “safe” 
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factions that can better check and balance one another, preventing tyr-
anny.106 It therefore follows that the Electoral College helps prevent “local 
needs from being ignored, controls dangerous factions, and requires a bal-
ancing of interests.”107 Some supporters of the Electoral College also ar-
gue that a direct popular vote, instead of making every vote equally valuable 
to all candidates, would refocus the candidates’ attention on large states 
at the expense of small states.108 

According to its supporters, the Electoral College minimizes sectional-
ism, or reliance by candidates on an electorate limited to one geographic 
section of the country. Some of these supporters argue that the Electoral 
College forces candidates to broaden their appeal geographically and pre-
vents candidates with solely regional or sectional bases from ascending 
to the presidency.109 

In contrast, supporters of the NPV legislation argue that the current 
system leads Presidential candidates to focus disproportionately on ap-
pealing to small factions of voters in battleground states, possibly to the 
detriment of national interests. For example, Presidential candidates have 
consistently supported the Cuban embargo to woo Cuban American votes 
in Florida, “the swing bloc within the swing state.”110 

Supporters of the NPV legislation note that other scholars have sug-
gested that the present system can actually exacerbate sectionalist ten-
dencies by awarding electors to candidates with strong regional followings, 
such as Strom Thurmond in 1948 and George Wallace in 1968, but not to 
broadly based, nationally focused candidates like Ross Perot in 1992.111 
The current system may foster candidates aiming to play the role of 
“spoiler.” A spoiler could deny either major party candidate a majority 
and then bargain for concessions in exchange for their electoral votes.112 
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An examination of contemporary Presidential elections largely re-
futes concerns about sectionalist candidates. For past elections, changing 
to a direct national popular vote would not have increased the chance that 
candidates appealing exclusively to one narrow sectional group, like Thur-
mond in 1948113 and Wallace in 1968,114 would have won the Presidency 
outright. Both the current system and the NPV legislation pose high hur-
dles to such candidates. Furthermore, today, Presidential elections gener-
ally do not offer a choice between one sectional candidate and one na-
tional candidate, but between two sectional candidates. A national candi-
date enjoys support from voters of all characteristics and all regions of 
the country. Yet a stark urban-rural divide has characterized the two most 
recent Presidential elections: just as Al Gore had limited appeal in rural 
areas in 2000, George W. Bush polled poorly among urban voters.115 Re-
cent elections also reºect regional differences: while Northeast and West 
Coast states strongly supported Gore, Bush’s victories came in the South 
and Midwest.116 

Recent elections suggest that the Electoral College has not substan-
tially counteracted the regional and sectional divisions within the elec-
torate. Instead, the evidence suggests that sectionalism can and does arise 
under the Electoral College, which in turn undercuts its alleged importance 
to preserving federalism. Instead of ensuring that candidates pay atten-
tion to each state’s concerns, the Electoral College in practice focuses 
attention on the interests of a small and shrinking group of battleground 
states while ignoring the concerns of the majority of states117—a list that 
includes California, New York and Illinois—because such states are con-
sidered “safely” on one party’s side, these states’ citizens are essentially 
disenfranchised. Compared to the NPV legislation, the current system may 
actually exacerbate sectionalism by artiªcially increasing the inºuence of 
the small states, which gives an advantage to candidates that have broader 
appeal in small states. 

The NPV legislation does not substantially undercut federalism while 
arguably minimizing sectionalism. Even without the current Electoral Col-
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lege system, states would continue to have a central role in the Senate.118 
Since the NPV legislation removes the incentive to focus on battleground 
states, it should prevent disenfranchisement of states that would other-
wise be considered safely on one party’s side. By requiring candidates to 
win the national popular vote, the NPV legislation reinforces the role of 
the President as a representative not of the states, but of the whole popu-
lation of the United States. 

D. Voter Turnout 

The United States ranks close to the bottom among world democra-
cies in voter turnout.119 Some scholars argue that a direct popular elec-
tion, like that proposed by the NPV legislation, would motivate more 
Americans to vote by ensuring that every vote would count.120 Some sup-
porters of the Electoral College, however, suggest that the psychological 
beneªt of knowing that every vote counts will have no appreciable effect on 
turnout.121 

A comparison of turnout in battleground states and in safe states for 
the 2004 election suggests that battleground states have higher voter turnout 
than safe states. Among nine battleground states, aggregate turnout was 
66.3% of eligible voters, compared with 58.9% in the other forty-two 
jurisdictions.122 The disparity has increased over time. The turnout for the 
twelve most competitive states increased from 54% to 63% between 2000 
and 2004, while turnout for the twelve least competitive states increased 
from 51% to only 53%.123 
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Under the NPV legislation, candidates who currently ignore states in 
which they have comfortable majorities would have a new incentive to 
maximize their supporters’ turnout. Every candidate would also have an in-
centive to pursue every possible vote, even in states that are heavily tilted 
toward another party. Candidates would probably advertise on national 
television networks instead of on local stations,124 so campaigns would reach 
even voters in sparsely populated areas, most likely increasing the total 
national turnout. 

E. The House Contingency Procedure 

Practically since its inception, the House contingency procedure has 
been much maligned.125 As early as 1823, Thomas Jefferson wrote: 

“I have even considered the Constitutional mode of election ultimately 
by the legislature voting by states as the most dangerous blot on our Con-
stitution, and one which some unlucky chance will some day hit.”126 The 
NPV legislation would eliminate use of this much-criticized procedure by 
guaranteeing a majority of the Electoral College to the winner of the na-
tional popular vote. 

F. The Two-Party System 

Current Presidential elections feature two major candidates; only oc-
casionally does a third party candidate credibly campaign. Supporters of 
the Electoral College claim that a direct popular vote for President would 
encourage “single-issue zealots, freelance media adventurers, and eccen-
tric billionaires to jump into Presidential contests.”127 Former Senator Daniel 
Patrick Moynihan (D-N.Y.) has argued that abolishing the Electoral Col-
lege would be the “the most radical transformation in our political system 
that has ever been considered”128 because it would severely weaken the 
two-party system.129 
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Supporters of the NPV legislation argue, however, that a variety of 
other factors, including single-member congressional districts, the open 
nature of the parties, direct primaries, the Presidential nomination sys-
tem, public funding requirements, and state ballot laws, would minimize 
the amount of change any Electoral College reform would have on the two-
party system.130 

Admittedly, a direct popular vote for President, as provided for un-
der the NPV legislation, would provide incentives for third party candi-
dates to run. Since the NPV legislation implements a plurality system, 
the entry of each new candidate would lower the threshold needed to win 
the election, so that the more candidates in the race, the greater the in-
centive for additional candidates to run.131 Candidates might also enter 
the race to extract concessions from the major party in exchange for leav-
ing the race.132 Indeed, the general election could become a national pri-
mary in which highly ideological candidates from minor parties could 
bargain to lend their support to major candidates in the likely runoff.133 
Alternately, minor party candidates could capture the support of a major 
party’s constituency, potentially preventing one of the major party candi-
dates from even reaching the runoff.134 The viability of minor party candi-
dates requires such campaigns to overcome the common perception that a 
vote is “wasted” if cast for minor parties.135 

One possible solution to any weakness introduced by a simply plu-
rality requirement such as the NPV legislation, is the “instant runoff,” in 
which voters would rank their choices. Under such a system, voters could 
then pick moderate, major party candidates as their second choice, pre-
venting the highly ideological candidates from qualifying for any run-
off.136 While the current NPV legislation does not contain an instant run-
off provision, it could be included in a future version, thereby assuring 
that elected candidates meet a speciªed popular vote threshold. 
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G. Chaos and Fraud in Close Elections 

Supporters of the Electoral College argue that under the Electoral 
College, recounts and controversy associated with close elections can be 
limited to one state or a handful of states, but that with a direct popular 
vote, recounts would have to be national, and thus costlier and more cha-
otic.137 Of course, the cut-off for any such recount would in itself be a 
source of controversy. Indeed, some argue that the 1960 election, which 
Kennedy won with a 0.2% national popular vote margin, should have 
been recounted.138 Others argue that because voting machines have an error 
rate of 1% or more, elections with margins of up to 1% are inherently 
problematic.139 

Yet, the low probability of very close elections on the national level 
makes this aspect of the NPV legislation of only minimal concern. Since 
1900, every election has had a national popular vote margin exceeding 
100,000—a very high absolute number of ballots.140 Simple arithmetic 
conªrms this result: a 0.1% margin translates into a much larger absolute 
margin in a national vote than in a state vote. Moreover, the American 
people may not ªnd very close elections, even on a national level, trou-
bling, having become accustomed to very close elections due to their ex-
perience with state races.141 

In the extremely unlikely event of a margin much smaller than 100,000 
votes, however, the NPV legislation provides little guidance as to when 
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or how such recounts would be conducted. Ostensibly, such recounts 
would rely on existing state-by-state recount machinery.142 

The NPV legislation would not necessarily exacerbate the problem 
of fraud in close elections. Speciªcally, NPV supporters argue that with a 
margin of more than 500,000 popular votes on the national level, even a 
close election like the one in 2000 would be unlikely to be the product of 
fraud.143 

Under the current Electoral College system,144 the incentives to cheat 
are substantial, because a few votes could change the result in a state, and 
thus, in the election: 

The large differences in the value of a vote in various states in 
Presidential elections has the additional negative side effect of 
increasing the likelihood of contested Presidential elections and 
recounts. Because the statewide winner-take-all system divides 
the nation’s 122,000,000 popular votes into 51 separate pools, it 
regularly manufactures artiªcial crises even when the nation-
wide popular vote is not particularly close.145 

In contrast, under the NPV legislation, “[t]here are fewer opportunities 
for razor-thin outcomes when there is one single large pool of votes than 
when there are 51 separate smaller pools.”146 Under the NPV legislation, the 
diminished likelihood of changing the election result should provide 
fewer incentives for parties to engage in fraud or disenfranchisement.147 
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H. Cost of Presidential Campaigns 

The skyrocketing cost of Presidential campaigns is already contro-
versial, but a transition to a nationwide popular vote in which every vote 
counts may increase costs even more rapidly. For the 2004 election, the 
major candidates for President raised a total of approximately $919 mil-
lion.148 Both major party nominees also opted out of the federal matching 
fund program during the primaries, which would have set an overall spend-
ing cap and limits in individual states. In the future, more candidates are 
expected to follow this opt-out practice, which will probably contribute 
to further escalations in fundraising and spending.149 

The increased cost of a national Presidential campaign has gone largely 
unnoticed in the debate on a direct popular vote for President.150 The practi-
cal difªculties of conducting a comprehensive nationwide campaign 
should be of substantial concern to NPV supporters. It seems quite likely 
that a ªfty-state campaign would be much costlier than the present six-
teen-state campaign. Instead of buying advertisements on local television 
stations, the candidates would probably need to buy time on the national 
networks, which although vastly more expensive than the local stations 
would still be the most cost-effective way to reach large numbers of vot-
ers.151 The cost of candidates’ direct mailings, automated calling, phone 
banking, public rallies, polling, radio advertising, canvassing, and other 
operations—all expensive already—would further increase, if expanded 
nationwide. The suddenly magniªed need for fundraising and the accom-
panying increase in the stature of major contributors could exacerbate the 
perception that elites and large corporations hold disproportionate 
inºuence over the presidency. 

The inºuence of money on politics, already criticized, would almost 
certainly come under greater scrutiny as campaign expenditures ballooned. 
A serious study of the effects of nationwide direct election on campaign 
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expenditures is essential in evaluating the ultimate desirability of the 
NPV legislation. 

I. Structural Precariousness 

If adopted, the status of the NPV legislation, as an interstate com-
pact, is at least theoretically precarious because any member state could 
withdraw from it at any time.152 The NPV legislation attempts to foster at 
least election-year stability by prohibiting withdrawals from taking effect 
after July 20 of the election year.153 Theoretically, this provides enough time 
for candidates to transition their campaigns to a battleground-centered race; 
however, it seems likely that such an event would still throw campaigns 
into disarray and undermine the purpose of NPV legislation. 

The possibility of state withdrawal may be mitigated by several cir-
cumstances. First, more states than necessary may join the interstate com-
pact, making the withdrawal of a few states irrelevant to the guaranteed 
majority. Second, since the early 1800s, state legislatures have been re-
luctant to manipulate the presidential voting system. Third, the popular-
ity and self-propagating legitimacy of a true nationwide popular vote 
may make any switch back to a state-based system politically unfeasible. 

Fourth, a switch would be advantageous and feasible only under the 
rare convergence of several circumstances. Speciªcally, the candidate would 
have to be trailing in nationwide polls, but have a reasonable likelihood 
of capturing a majority of the electoral votes under the state-based, win-
ner-take-all system. Further, states that could affect the outcome of the 
election would have to be members of the NPV interstate compact. The 
composition of these states would have to be controlled by the trailing 
candidate’s party and willing to manipulate the system for assigning elec-
tors. Practically, then, the danger of strategic withdrawals seems low. In 
sum, while state withdrawal remains a possibility, it is probably unlikely. 

IV. Conclusion 

The product of constitutional compromise, the Electoral College has 
largely deviated from the expectations of the Framers. By the mid-nine-
teenth century, electors were no longer selected through diverse appoint-
ment procedures, but almost only through the winner-take-all rule. De-
spite many proposed constitutional amendments to the process, only one 
has succeeded. The NPV legislation has the potential to address many of 
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the criticisms154 of the Electoral College without succumbing to political 
hurdles that have traditionally stymied Electoral College reform efforts.155 
Speciªcally, the NPV legislation would ameliorate many of the problem-
atic effects associated with the Electoral College with respect to misªre,156 
the shrinking number of battleground states,157 federalism and sectional-
ism,158 voter turnout,159 the House contingency procedure,160 the two-party 
system,161 and chaos and fraud during close elections.162 The NPV legisla-
tion could, however, create problems of its own, by damaging the two-
party system,163 increasing the cost of campaigns,164 and infusing the elec-
tion system with the potential for instability.165 

The NPV legislation stands for a simple principle: every vote is 
equal.166 It is a laudable proposal, whose beneªts outweigh its costs, as 
well as an innovative way to update the Constitution’s structure to reºect the 
preference in modern politics for majoritarian rule. For these reasons, it 
should be enacted. 

—Stanley Chang∗ 

 

                                                                                                                              
154

 See supra Part III. 
155

 See supra Part I. 
156

 See supra Part III.A. 
157

 See supra Part III.B. 
158

 See supra Part III.C. 
159

 See supra Part III.D. 
160

 See supra Part III.E. 
161

 See supra Part III.F. 
162

 See supra Part III.G. 
163

 See supra Part III.F. 
164

 See supra Part III.H. 
165

 See supra Part III.I. 
166

 While the choice between the present Electoral College system and the NPV legis-
lation could perhaps be reduced to a “choice of rules” question, this simpliªcation dimin-
ishes the role of these rules in promoting particular democratic values. To the extent that a 
certain rule reafªrms this central, desirable tenet of a political system, it should be favored 
over other alternatives. Cf. Akhil Reed Amar & Vikram David Amar, Why Old and New 
Arguments for the Electoral College Are Not Compelling, in After the People Vote: A 

Guide to the Electoral College 61 (John C. Fortier, ed., 2004) (distinguishing the 
presidential election method from merely a choice of rules in a sports game). 

∗ J.D. Candidate, Harvard Law School, Class of 2008. 



 


